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  IN THE COURT OF THE ASSISTANT SESSIONS 
JUDGE, SONITPUR AT TEZPUR

PRESENT  :    Sri P.C. Kalita, AJS,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 18 OF 2012

GR Case No. 803 / 2010

Under Section 341 / 376 of Indian Panel Code

State of Assam

–Versus –

   Sri Mano Malo Das,
Son of Late  Loha Ram Malo Das,
Vill – Borsola, Borbhogia, 
PS – Dhekiajuli,
Dist – Sonitpur, Assam. …………. Accused Person       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For the accused person     :       Sri  J. Adhikari,
 Advocate.

 
Date of evidence :   15-06-2012,  06-07-12,

 25-07-12 &  13-05-13.
  

Date of Argument : 14– 06 – 2013, 27-06-13 &
11-07-13. 

Date of Judgment :  24 – 07– 2013. 
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J   U  D  G    M   E  N   T. 

1. The  prosecution  case,  inter-alia,  in  brief  is  that  the 

informant Sri  Badal Malo Das, lodged an ejahar  before Borsola 

Police Out Post under Dhekiajuli Police Station alleging that on 09-

05-2010  at  about  4  p.m.  the  accused  Mano  Malo  Das  forcibly 

kidnapped (abducted) his daughter Mina Malo Das (18 years) to his 

house infront of his house and thereafter committed rape on Mina 

Malo Das in his house.  

2. On the basis  of the aforesaid ejahar,  the Officer-in-

Charge of Dhekiajuli  PS registered a case, conducted investigation 

and thereupon laid chargesheet u/s 341 / 376 of IPC against the 

accused.  

3. After  appearance  of  the  accused  person  before  the 

Court, the then learned Chief Judicial Magistrate, Sonitpur, Tezpur, 

committed  the  case  to  the  Court  of  learned  Sessions  Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused person by my 

learned predecessor under Sections 341 / 376 of IPC. Then the 

contents of charge was read over and explained to the accused to 

which, he has pleaded not guilty and claimed to be tried. 

4. To  bring  home  the  charges,  the  prosecution  has 

examined as many as 9 (nine) PWs.   The accused is examined u/s 

313 CrPC . The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.  
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5.  Points for determination:

(i)  Whether  the  accused  on  09-05-2010  at  about  4 

p.m.   at  village  Borsola,  Borbhogia  under  Dhekiajuli  PS 

wrongfully restrained the victim Smti Mina Malo Das on the 

road and thereby committed an offence punishable u/s 341 

of IPC ?

(ii)  On  the  same  day,  time  and  place  the  accused 

committed rape on the victim girl  and thereby committed an 

offence punishable u/s 376 of IPC ?

  

Discussions,   Decision and reasons thereof:-  

6. I  have  carefully  perused  the  evidence  and  the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of the PWs to decide the 

case at hand.  

  

7. PW 1, Sri Badal Malo Das, the informant, stated that 

he  knows  the  accused.  Victim  is  his  daughter.  On  the  day  of 

occurrence he was not at home. On the day of occurrence at about 

3 p.m.  his daughter was going to see the cattle through the court-

yard of the accused, then the accused dragged her into his house 

and thereafter committed rape on her. Coming home, his daughter 

told  about  the  incident  to  his  mother.  They  convened  a  village 

'bisar' but no decision could be arrived at. As such, on the day of 

occurrence he lodged the ejahar. When he asked his daughter, she 

told him about the incident. He saw injury on the private parts of 

his  daughter.  Police  forwarded  his  daughter  for  medical 

examination. Police seized the wearing apparels of his daughter. 

Ext. 1 is the ejahar and Ext.1(1) is his signature. Ext. 2 and 3 are 

the  seizurelist  and  Ext.  2(1)  and  3(1)  are  his  signatures 

respectively thereon. 
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8. PW 2, victim girl, stated that she knows the accused 

Mano. She could not remember the date of occurrence. On the day 

of occurrence at about 2 p.m. while she was going to the field to 

bring the cattle  through the courtyard of the accused,  then the 

accused  took  her  to  his  residence  by  lifting  her.  The  accused 

insulted her, abused her, gagged her mouth, removed her wearing 

pant and  thereafter committed rape on her about 10 minutes. As a 

result, she sustained pain and she wept. Thereafter she came back 

home and told to her parents about the incident. Police recorded 

her statement, brought her to the court for recording statement. 

9. PW 3 Sri Jugal Malo Das, a co-villager, stated that he 

knows the accused, informant and the victim. He does not know 

about  the  actual  age of  Mina.  About  2  years  back the  incident 

occurred in the house of the accused. He heard that on the day of 

occurrence while Mina went to the field to bring cattle through the 

courtyard  of  accused,  then  the  accused  dragged  her  and 

committed rape on her. The parents of Mina told him about the 

incident. Police seized the wearing apparels of Mina from the place 

of occurrence in presence of him.

10.   PW 4 Smti Anjali  Malo Das, a neighbour stated that 

she knows the accused Mano Malo Das, informant Badal Malo Das 

and his daughter Mina Malo Das. The occurrence took place one 

year back. On the day of occurrence while Mina was going to the 

field to bring cattle through the courtyard of the accused then the 

accused dragged her  to  his  residence  and thereafter  committed 

rape on her. At that time there was no other people in the house of 

the accused.  Subsequently,  Mina and her  parents  came to their 

house and told about the incident. Police recorded her statement 

and seized wearing clothes from the victim wherein she put her 

thumb impression as witness. 
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11. PW 5 Smti  Renu Malo Das,  wife of informant Badal 

Malo Das, stated that Mina Malo Das is her daughter. She knows 

the  accused  Mano  Malo  Das.  On  the  day  of  occurrence  her 

daughter  went  to  the  field  to  see  the  cattle.  When  she  was 

returning  home through  the  courtyard  of  accused,  the  accused 

lifted  her  to  his  residence  and  committed  immoral  act.  Her 

daughter coming home, told her about the incident. She removed 

her pant and was confirmed that the accused committed immoral 

act with her. Her daughter sustained pain in discharging urine. Her 

husband  lodged  the  ejahar.  Police  recorded  her  statement.  Her 

daughter was referred to Doctor by police for medical treatment. 

Police  seized  the  wearing  pant  of  her  daughter.  She  put  her 

signature in the seizurelist. 

12. PW 6 is Dr. Palasmoni Keot. He deposed that on 10 

-05-2010 he was at Kanaklata Civil Hospital, Tezpur as Medical and 

Health officer-1 and on that day in reference to Dhekiajuli PS Case 

No. 155/2010 on being escorted  and identified  by WHG Bharati 

Basumatary, he examined Miss Mina Malo Das, 18 years, D/O Sri 

Badal  Malo  Das  of  Borbhogia,  PS  Dhekiajuli  at  about  1  p.m., 

registration No. 53430/10 in labour room complex in presence of 

staff  nurse  Mrs.  Deepali  Devi.  Upon  examination  he  found  the 

following :-     

   Height – 128 cm  , Weight – 30 kg, Teeth – 15/15.

  She gave history of sexual assault yesterday evening. 

She is well dressed and her gait is normal.  

   Her secondary sexual characters are well  developed. 

Breast well  developed but nipples are not well  developed. Pubic 

and axillary hair are absent.

There are no violence marks on any part of her body. 

Vulva is well developed but vagina does not admit a single finger 

easily.    
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 Vaginal smear for spermatozoa is taken and shows no 

spermotozoa  (Lab.report  receipt  No.  19  dt.10-05-10  KCH 

Laboratory). As per laboratory report -vaginal smear was absent. 

Cervix is firm and uterus is small. 

USG  Pelvis  (done  on  12-05-10  in  J.J.  Hospital, 

Dhekiajuli,  Sl  No.  1098)  –  Uterus  is  normal  in  size  and  shape. 

Myometrium is of homogenous echopattern.  Meddial echomethial 

echo  is  well  apposed.  Internal  wall  is  closed.  Both  ovaries  are 

normal  and  well  visualised  .Impression  –  features  suggest  no 

detectable abnormality in the lower abdomen. 

X-ray done at Assam X-ray Clinic & Laboratory    by 

Radiologist Dr. P.K. Barman.

Union of the epiphysis  of the lower ends of left radius 

and ulna are  not complete.  

All epiphysis of the bones around the left elbow joint 

have fused with their  respective shaft  except that of the medial 

epicondyle of the bone end of the humerus. 

 Epiphysis of iliac has appeared but not yet fused.  

Age  of  the  person  under  investigation  is  below  18 

years.  

Urine for pregnancy test is advised but report is not 

submitted.  

Opinion.  

1.She has no signs  of recent sexual intercourse seen.

2 She has no signs suggested of rape at the time of examination. 

3. Her age is 16 to 18 years. 

Ext. 4 is the medical report submitted by him and Ext. 

4(1) is his signature.  Ext. 5 is the vaginal smear report and Ext. 6 

is  the X-ray report with plate.  Ext.  7 is  the  Ultra-  Sonography 

report with plate.      

13.    PW 7  Smti  Renu  Bora  Handique,  Jr  Scientific 

Officer, Serology Division, Directorate of Forensic Science, Assam, 
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Kahilipara,  Guwahati,  has  deposed  that  on  21-07-2010  she 

received  one  parcel  in  connection  with  Dhekiajuli  PS  case  No. 

155/20-10 and on examination she found the following :-  

Description of articles:   

1.  One  light  blue  stripe  underwear  having  stain  of 

suspected semen, your No. 1 and her No. Sero -2664/A and 

2. One light blue coloured underwear contain stain of 

suspected semen, your No. 2 and her No. Sero -2664/B.

Exhibit has been growth of heavy fungus.

Result of Examination:

                 Exhibit Nos. Sero -2664/A and Sero -2664/B  - gave 

positive  test  for presence of human semen. 

Ext. 8 is her report and Ext. 8(1) is her signature. Ext. 

9 is the forwarding report of Director-cum-Chemical Examiner to 

the  Govt.  of  Assam,  Directorate  of  Forensic  Science,  Assam, 

Kahilipara, Guwahati -19.                          

14. PW 8 Sri Anupam Barman, S.I of police (I.O.), stated 

that on 09-05-2010 he was serving as SI of police at Borsola Police 

Out Post. On that day one Badal Malo Das lodged an ejahar in the 

Out Post and then the Incharge of the Out Post made a GD Entry, 

forwarded  the  ejahar  to  the  Dhekiajuli  Police  Station  for 

registration and then endorsed him for investigation of the matter. 

Accordingly,  he  visited  the  place  of  occurrence,  prepared  the 

sketch  map,  recorded  the  statement  of  witnesses  including  the 

victim, referred  the victim to  Kanklata  Civil  Hospital,  Tezpur  for 

medical examination, recorded the statement of the victim through 

the court. Ext. 10 is the sketch map. Vide Ext. 2 he seized a cotton 

stripes underwear and vide Ext. 3 he seized one yellow silk panty 

containing suspected semen stain. Ext. 2(2) and Ext. 3(2) are his 

signatures.  He  arrested  the  accused  Mano  Malo  Das.  After 

completion  of  investigation,  he  submitted  the  chargesheet  u/s 

341/376 of IPC against the accused. Ext. 11 is the chargesheet and 

Ext. 11(1) and Ext. 11(2) are his signatures.        
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15. PW  9  Smti  M.  Deka  Doloi,  Munsiff  -cum-Judicial 

Magistrate,  Ist  class,  Bajali,  stated that  on 10-05-2010 she was 

working as Judicial Magistrate, Second Class at Tezpur Court. On 

that day one Smti Mina Malo Das was produced before her as per 

order  of  learned  Chief  Judicial  Magistrate,  Sonitpur,  Tezpur  for 

recording her 164 Cr.P.C statement and on examination she made 

her statement voluntarily and Ext. 12 is the 164 Cr.P.C. Statement 

of victim Mina Malo Das and Ext. 12(1) is her signature. Ext. 13 is 

the GR Case record and Ext. 13(1) is the order of learned Chief 

Judicial Magistrate, Sonitpur, Tezpur and Ext. 13(2) is her order in 

the ordersheet of GR Case record and Ext. 13(3) is her signature. 

She further stated that after recording the statement of the victim, 

she sent back the GR Case record to the Court of learned Chief 

Judicial Magistrate, Sonitpur, Tezpur.       

16. Now,  it  is  to  be  seen  whether  on  the  date  of 

occurrence i.e. 09-05-2010 at about 4 p.m., the accused wrongfully 

restrained Mina Malo Das (PW 2) on her way to her house from the 

field. PW 2 in her deposition clearly stated that accused dragged 

her to his residence while she was returning home from the field. 

PW 1 and PW 5 though not the eye witnesses of the occurrence 

but they have supported the aforesaid statement of PW 2. 

17.   From the evidence on record, it is clearly found that on 

the  fateful  day  i.e.  09-05-13  while  the  victim  girl  (PW 2)  was 

returning home from the field through the courtyard of the accused 

then the accused insulted, abused her and took her by lifting  and 

by gagging her mouth into his house. Thereafter, accused removed 

her pant and penetrated on her private parts and thus continued to 

have sexual intercourse about 10 minutes. As a result, she got pain 

and wept. Coming to her house, she narrated the incident to her 

parents. 



9
 PW 1  Badal  Malo  Das,  informant-cum-father  of  the 

victim and PW 5 Smti Renu Malo Das, mother of the victim, though 

not the eye witnesses to the occurrence but these two witnesses 

fully corroborated the testimony of the PW 2 to the effect that their 

daughter immediately after the occurrence informed them that the 

accused  forcibly  committed  rape  on  her  (PW 2).  PW 1  further 

supported that he saw injury over her (PW 2) private parts. He 

proved  the  ejahar  as  Ext.  1.  He also  proved the  Ext.  2  and  3 

respectively by which 2 Nos of panties were seized. After removing 

pant of her daughter (PW2), she (PW 5) was confirmed that the 

accused committed rape on her, she added. She also stated that 

police  seized  the  said  pant  of  her  daughter  where  she  was  a 

witness  and put  her  thumb impression therein.   PW 3 is  a  co-

villager and a seizure witness. He is a hearsay witness but he has 

supported the prosecution version.    In his presence police seized 

the  wearing  apparels  of  Mina  Malo  Das  from  the  place  of 

occurrence and she put his thumb impression in the seizurelist. PW 

4, a neighbour, stated that she heard about the incident from the 

victim as well as from her parents. 

   PW 7, the Jr. Scientific Officer, Serology Divn., FSL, 

Assam,  Guwahati  also  lent  support  to  the  testimony  of  PW  2 

confirming presence of human semen in seized articles i.e. Sero 

2664/A and sero -2664 (B).  She proved her report as Ext. 8 and 

forwarding report  of the Director-cum-Chemical  Examiner  to  the 

Govt. of Assam as Ext. 9.    

           

PW 8, (IO) has proved the sketch map as Ext. 10. He 

has  also  proved the seizurelist  list  as  Ext.  2  siezing  one cotton 

stripe under  wear  and Ext.   3 is  another  seizurelist  seizing one 

yellow silk panty containing suspected human semen. He further 

proved the chargesheet as Ext. 11.  
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 PW 9 (Judicial  Magistrate,  Ist  class) proved the 164 

Cr.P.C. statement as Ext. 12 and GR Case record as Ext. 13.

18.  Section  375  of  IPC  which  defines  rape,  reads  as 

follows:

“375. Rape – A man is said to commit “rape”  who,  

except  in  the  case hereinafter  excepted,  has  sexual  intercourse  

with a woman under circumstances failing under any of the six  

following descriptions:

First – Against her will. 

Secondly, - without her consent.

Thirdly,  -  with  her  consent,  when  her  consent  has  

been  obtained  by  putting  her  or  any  person  in  whom  she  is  

interested in fear of death or of hurt.

Fourthly,  -  with  her  consent,  when the  man knows  

that he is not her husband, and that her consent is given because  

she believes that he is another man to whom she is or believes  

herself to be lawfully married.

Fifthly,- with her consent, when at the time of giving  

such consent, by reason of unsoundness of mind or intoxication or  

the administration by him personally  or  through another  of any  

stupefying or unwholesome substance, she is unable to understand  

the nature and consequences of that to which she gives consent.

Sixthly,  -  with  or without  her  consent,  when she is  

under sixteen years of age.

Explanation – Penetration is sufficient to constitute the  

sexual intercourse necessary to the offence of rape. 

Exception – Sexual intercourse by a man with his own  

wife, the wife not being under fifteen years of age, is not rape. “   

 In view of the above, in order to constitute the offence 

of  rape  there  must  be  –  sexual  intercourse  by  a  man  with  a 
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woman,  such  sexual  intercourse  must  be  under  circumstances 

falling any of six clauses of the Section.  

19. In  the  present  case,  there  is  sufficient  evidence  on 

record to show that  accused Mano Malo Das forcibly committed 

rape on the prosecutrix (PW2). In this regard, PW 2  clearly stated 

that accused forcibly took away her into his house by gagging her 

mouth and thereafter removing her pant penetrated on her private 

parts and thus continued for about 10 minutes, as a result, she got 

pain.  PW 7  (Jr.  Scientific  Officer,  FSL)  also  found  presence  of 

human semen in Ext. Nos. Sero - 2664/A and sero -2664 (B). Here 

in the present  case,  the sexual  intercourse falls  under  first  and 

second clauses mentioned abpove.

20.   Learned defence counsel submitted that the PWs 1, 2 

and 5 are the interested witnesses as because, they are belonging 

to  same  family  members  and  as  such,  their  versions  are  not 

reliable.  So  far  the  related  witness  is  concerned,  it  is  well 

established that relationship per-se does not make the evidence of 

any witness doubtful. Hence, defence submission is not acceptable. 

 Learned defence counsel referring to the evidence on 

record, more particularly, to the following lines of the evidence of 

the victim girl (PW 2) that -- due to rainfall she (PW 2) entered into 

the house of the accused. There are three rooms in the house of 

the accused. While the accused dragged her into his house, the 

daughter of the accused who is older than her was present. She 

was playing with the daughter of the accused and went out with 

the daughter  of the accused,  -- submitted that  this  witness has 

made  different  statements  at  different  times  and  as  such,  the 

testimony of this witness is not trustworthy and reliable. In this 

connection, learned advocate for the prosecution argued that this 

story  of  the  defence  counsel  is  not  the  story  on  the  date  of 

occurrence. It is the story of the other day. In cross, this witness 
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specifically  statedthat  she  used  to  go  to  the  residence  of  the 

accused  off  and  on.  She  clearly  stated  that  on  the  date  of 

occurrence  accused  was  alone  in  his  house.  That  being  the 

position, defence argument can not be accepted.

 It is also argued by the learned defence counsel that 

in Ext. 2, there is no signature of the accused which is fatal to the 

prosecution. It is true that in Ext. 2 there is no signature of the 

accused. Jugal Malo Das (PW 3) and PW 8 (Investigating officer ) 

stated  that  they  were  the seizure  witnesses  on Ext.  2.  So,  not 

taking of signature of the accused in Ext. 2 will  not destroy the 

prosecution case.

 Lastly, learned defence counsel argued that in Ext. 3 

(one yellow silk panty). There is written as yellow coloured but in 

Ext.  8  which  was  forwarded  to  the  FSL  examination,  the  FSL 

examiner  in  description  of  the  articles  column  stated  that  the 

colour of the underwear to be blue which creates a doubt with 

regard to seized articles.

 Perusal  of  the  Ext.  2  it  appears  that  there  is  no 

mentioning of colour of the seized articles (stripe underwear) which 

was seized from the possession of the accused. Except colour of 

the  said  articles  nothing  was  disputed  by  the  learned  defence 

counsel. So, the defence argument is not acceptable. 

From  the  evidence  of  PWs  1  to  9,  it  is  clearly 

established that on the date of occurrence i.e. 09-05-2010 at about 

4 p.m. the accused Mano Malo Das wrongfully restrained the victim 

girl (PW 2) on her way to her home from the field and thereafter 

forcefully committed rape on her against her will  and without her 

consent.  These  witnesses  were  subjected  to  lengthy  cross-

examination  by  the  defence  but  the  material  portion  of  their 

evidence remained intact.  
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21. In view of the above discussions and considering all 

aspects, I hold that the prosecution has proved the case u/s   341 / 

376  of  IPC  against  the  accused  beyond  all  reasonable  doubts. 

Hence, I convict the accused under the said offence. 

22. The  offences  are  grievous  in  nature  and  giving  the 

benefit  of  the  benevolent  provision  of  Section  3  &  4  of  the 

Probation of Offenders Act, 1958 and of section 360 of Cr.P.C to 

the perpetrator of such a crime will stultify the cause of justice. We 

therefore, not inclined to extend the benefit of section 3 & 4 of the 

Probation of  Offenders  Act  and of  section 360 of  Cr.P.C to  the 

accused.  

23. I have heard the accused on the point of sentence in 

view  of  the  provision  of  section  235(2)  of  Cr.P.C.  Accused 

submitted that he has old aged parents, minor children and wife to 

maintain. He also submitted that he is the sole earning member of 

his poor family.

24. Considering the facts and circumstances of the case 

and also the submissions of the accused person/convict, I sentence 

the accused Mano Malo Das to suffer Simple Imprisonment for 7 

(seven)  years  and  to  pay  a  fine  of  Rs.  3000/-  (Rupees  three 

thousand) in default to suffer  Simple Imprisonment for another 6 

(six) months for offence  u/s 376 of IPC and  impose to pay a  fine 

of  Rs. 200/-  (two hundred) only  in  default to  suffer Simple 

Imprisonment for 10 (ten) days for offence u/s 341 of IPC. The 

sentence of imprisonment for both offence shall run concurrently.

 The fine amount, if realized, be given to the victim girl 

as  compensation  and if  not  realized  the  terms  of  imprisonment 

shall run.   
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 The  period  of  detention  already  under  gone  by  the 

accused  person  shall  stand  set  off  in  view  of  the  provision  of 

Section 428 of Cr.P.C. 

 Furnish a free copy of the Judgment to the accused 

u/s 363 (1) of Cr.P.C.

Send the accused person to Jail  Hajot  to suffer  the 

sentence. 

Send  a  copy  of  the  Judgment  to  the  District 

Magistrate, Sonitpur, Tezpur.

 The seized articles, if any, be destroyed in due course 

of time.

The case is disposed of accordingly.  

25.           Given under my hand and seal of this Court on this day,  

the 24th   day of July, 2013.

 (P.C. Kalita)
         Assistant Sessions Judge,
                  Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(R. Hazarika),
     steno.

            

(P.C. Kalita)
Assistant Sessions 

Judge,
Sonitpur, Tezpur.
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1 :   Sri Badal Malo Das, informant 

PW 2 :    Victim
PW 3          :    Sri Jugal Malo Das, 
PW 4          :    Smti Anjali  Malo Das, 
PW 5          :    Smti Renu Malo Das,
PW 6          :    Dr. Palasmoni Keot (MO),
PW 7          :    Smti Renu Bora Handique,

      Jr. Scientist.
PW 8        :    Sri Anupan Barman, (IO)
PW 9         :    Smti M. Dekadoloi (Judicial 

      Magistrate).  

Defence Witness         :   Nil

Court Witness   :         Nil 

Prosecution Exhibits:    :    

Exhibit 1    :       Ejahar. 
Exhibit 2 & 3   :       Seizurelists
Exhibit 4    :       Medical report,
Exhibit 5    :       Vaginal smear report,
Exhibit 6    :       X-ray report,
Exhibit 7    :       USG report,
Exhibit 8    :       FSL report,
Exhibit 9 :       Director-cum-chemical    

        Examiner.
Exhibit 10    :       Sketch map.
Exhibit 11    :       Chargesheet,
Exhibit 12    :       164 Cr.P.C statement of   
    the victim.
Exhibit 13    :       GR record of 803/10.

 
Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil.

  (P.C. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.


				Assistant Sessions Judge, 						Sonitpur, Tezpur.
	   Sri Mano Malo Das,
	ADVOCATES APPEARED:


